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not interfere where there was an adequate remedy at law. Cable v. 
United States Life Ins. Co. (1903) 191 U. S. 288, 24 Sup. Ct. 74; 
Wilson v. Miller (1904) 143 Ala. 264, 39 So. 178; 6 Columbia Law Rev. 
55. The bill has been granted apparently on the ground that the plain- 
tiff at law may fail to prosecute his action to a judgment, thus leaving 
the defendant's status in uncertainty. Heller's Adm'rs v. Metier 
(1867) 18 IT. J. Eq. 270, aff'd 19 N. J. Eq. 457; Buxton v. Broadway 
(1878) 45 Conn. 540. The bill has been retained, the giving of relief 
being suspended pending the diligent prosecution by the plaintiff at 
law of his claim there. Eoare v. Bremridge (1872) LE.8 Ch. App. 22. 
In the federal courts a plaintiff does not have an absolute 
and unqualified privilege to dismiss his action, Stevens v. The Bail- 
roads (1880) 4 Fed. 97, and there the first treatment would seem to be 
adequate. Grand Chute v. Winegar (1872) 15 Wall. 373; Cable v. 
United States Life Ins. Co., supra. Where, however, there is a danger 
that the plaintiff at law will withdraw from a suit before it has been 
prosecuted to a judgment, the third method seems most adequate. The 
second course seems to be contrary to the general rule that where there 
are no special grounds for equitable jurisdiction, the plaintiff at law 
will not be enjoined from prosecuting his action merely because equity 
was empowered to give a concurrent remedy. Byrne v. Browne (1898) 
40 Fla. 109, 23 So. 877; Greene v. Morse (1899) 57 Neb. 391, 77 1ST. W. 
925. But it has been approved in a recent text book, Clark, Equity 
543-544. 

Landlord and Tenant— Partial Eviction — Easement of Light. — The 
plaintiff landlord leased a basement to the defendant for use as a barber 
shop, and later permitted alterations to be made by another tenant 
which excluded light and air therefrom. The defendant refused to 
pay rent, claiming a partial eviction by the plaintiff's act. In summary 
proceedings for non-payment of rent, held, there was a partial eviction. 
Schulte Realty Co. v. Pulving (N". Y. Sup. Ct., App. Term, 1919) 
62 N. Y. L. J. 525. 

Eviction may be actual or constructive. It is actual when the tenant 
is deprived of possession either totally or partially. See Keating v. 
Springer (1893) 146 111. 481, 495, 34 N. E. 805; 2 McAdam, Landlord 
& Tenant (4th ed.) § 404. It is constructive when the tenant is deprived 
of the beneficial enjoyment of the premises by an act chargeable to the 
landlord. Sully v. Schmitt (1895) 147 N. Y. 248, 41 N. E. 514. Assum- 
ing an easement of light to have passed to the tenant as appurtenant to the 
demise, Doyle v. Lord (1876) 64 N. Y. 432, the question arises whether 
or not the disturbance of such easement by the landlord constitutes a 
partial eviction of the tenant. It is difficult to conceive of the tenant 
being in possession of an easement, a right in the land of another; and 
if not in possession, he cannot be partially evicted. Disturbance of a 
tenant's rights and privileges in the nature of an easement by his land- 
lord merely deprives him of the beneficial enjoyment of the premises, 
and, if coupled with abandonment, may constitute a constructive, but 
not an actual eviction. See Smith v. Tennyson (1914) 219 Mass. 508, 
107 N. E. 423; Patterson V. Graham (1892) 140 HI. 531, 536, 30 F. E. 
460; contra, Edmison v. Lowry (1892) 3 S. D. 77, 52 N. W. 583. While 
abandonment of the premises by the tenant is essential to a constructive 
eviction, Borel v. Lawton (1882) 90 N. Y. 293, it is not necessary to a 
partial eviction, and the tenant can remain in possession of the residue 
for the rest of his term without paying any rent. Ferler v. Apfel (1906) 
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113 App. Div. 720, 99 N. T. Supp. 215 ; Kuschinshy v. Flanigan (1912) 
170 Mich. 245, 136 K W. 362. The instant case is an extension of the 
line of reasoning established by earlier 2Tew York cases, Siegel v. Neary 
(1902) 38 Misc. 297, 77 K T. Supp. 854; Adolphi v. Inglima (1911) 130 
N. T. Snpp. 130, which, it is believed, is erroneous. See Patterson v. 
Graham, supra, at p. 536; 2 Tiffany, Landlord & Tenant 1265. 

Limitation of Action— Trusts — Effect on Cestui of Bar of Trus- 
tee. — A trustee, in breach of trust, sold the trust res to the defendant 
•who had knowledge of the breach. The cestuis were infants. The trus- 
tee then resigned and a new trustee was appointed. The latter did not 
prosecute her right of action to recover the trust res, but the cestuis 
on becoming of age sued the defendant. Held, the cestuis were 
barred by the Statute of Limitations; the court reasoning that if the 
first trustee had remained in office, the Statute would not have run 
against the cestuis, until they came of age, since the trustee was 
estopped to sue, but that, as the second trustee who was their rep- 
resentative, could have sued and did not, the Statute ran against both 
the latter and the cestuis. Eart v. Citizens Nat. Bank (Kan. 1919) 
185 Pac. 1. 

The Court's statement that the first trustee was estopped from suing 
the defendant is contrary to the great weight of authority which allows 
him to recover in his representative capacity as trustee. Wetmore v. 
Porter (1883) 92 3ST. T. 76; 17 Columbia Law Eev. 467, 494; but see 
Harris v. Smith (1897) 98 Tenn. 286, 293, 39 S. W. 343. Despite this 
fact, where there has been a breach of trust the cestui also can sue the 
third party directly; Wetmore V. Porter, supra, at p. 81; 11 Columbia 
Law Eev. 686 ; nor does the Statute begin to run against either the trus- 
tee in his representative capacity or against the cestui until the cestui 
becomes of age. In re Marshall's Estate (1890) 138 Pa. 285, 22 Atl. 24; 
12 Harvard Law Eev. 132. But in the ordinary case in which the trus- 
tee holds a chose in action for the cestui — the case in which there has 
been no breach of trust — the cestui's sole remedy is in equity against 
the trustee to enforce the prosecution of the action by him, and since 
only the trustee can sue on it, as the cestui's representative, when the 
statute or laches bar the trustee the cestui is also barred although 
he be under a disability during the period, of limitation. Matheson v. 
Craven (D. C. 1915) 228 Fed. 345; Waterman Hall v. Waterman (1906) 
220 HI. 569, 77 N. E. 142; see Wren v. Dixon (1916) 40 Nev. 170, 161 
Pac. 722. The court in the instant case failed to distinguish between 
the two types of cases when it argued that the second trustee, represent- 
ing the cestui, had full rights of recovery against either the first 
defrauding trustee or against the present defendant, and that there- 
fore when the trustee was barred the cestui was barred. The fact that 
the cestui had an independent right of action, which arose on the first 
trustee's breach and against which the Statute could not start running 
until he became of age, was overlooked. The court's decision may 
doubtlessly be explained on the ground that the new trusteecould hon- 
estly and effectively represent the cestui and that therefore it would be 
good policy to bar the cestui when the trustee is barred in the interest 
of settled title. 

Master and Servant? — Liability of Master for Wilful Torts of 
Servant. — The defendant's general manager ordered the plaintiff, who 
was the defendant's bookkeeper, to leave the safe open and the books 



